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Sétdh W. Bailift BNSF Rattway Company
Seninr General Atinmay PO Sax 861038
Fort Waorth, TX P816H1-0008
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VIAUPS OVERNIGHT MATL

Novemsber 3, 25

The Honorable Vernon A, Williams, Secretary
Surface Teansportation Board

FO25 K Strest. MW,

Washingron, DO 204230000

Re:  Sorface Transportation Board Finasce Docket Neo 34657: BNMNSE Railway
Company — Trackage Rights Exemptias - Urdon Pacific Ratlroad Company

Prosr Seorciary Williams:
This refers w0 i‘h" Yerified Notice of Exeropuion filed pursuant t the class exemption for

wackage rnighes 4% CHFRC§ TIB0.Z o the above-veferenced proceeding, which was filed
o0 Fanuary

PEROAU0{T X, o proposed draft

ot ihﬂ Trac E\ag' Rsﬂi A.g;umcm Was .m 1 wd io th» Yerified Notice of Exeowtin
Exhibit 30 This letter is o wform vou thit o fmal Trackage Rights Agreement betwesn

Union Pacific Ratlroad Compasry and BNSF Ratbway Company has been execumed, and a
copy of the same s enclosed for your referenes.

Please arkeowledge receipt of this material by date &
fetter and remirning I {o we in the enclosed seff

aroping the enclosed copy of tis
ddressed stamped envelops.

Sanins

Sincerely

sarsh W, Boabift

SWHAs
Foclosures

£ My, Bob Opal, Union Pactfic Rathroad Company
Sy Larry Waorek
Mr. Bili Bar
. Marun WL Beroowicd, Beg.
Mr. Fames T, Hdwards
Creneral Manager, Port T
Hailroad Assoviarion
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TOWER 30 TO STRANG YARD, TEXAS
OVERHEAD TRACKAGE RIGHTS AGREEMENT

THIS AGREEMENT made as of this 20" day of September, 2005, batween
URION PACGIFIC RAILRCAD COMPANY, a Delaware corporagtion (hereinafter refermd
to as "Owner™ or “UPY), and BNSF RALWAY COMPANY, formerdy known as The
Burington Northern and Bania Fe Raliway Company, a Delaware corporation
{herainafler referred 1o as "User” or "BNEFY),

WITMESSETH:

WHEREAS, UP and BNEF have enfered into a Memorandum of Agreement
dated November 15, 2004 {"Bayport MOATY, by which UP agreed to grant BNSF access
{1} 1o certain facilities of the “customer partners” on the Irackage known as the “Bayport
Loop™ as shown on Exhibit “C” attached hereto (the "Rayport Loop™), and {2 o the
“Tank Farms”, to the extent BNSF has acoass to the Tank Farms as specified in Saction
el of the Bayport MOA {such faciiities of the customer pariners and the Tank Farms
are referred o collectively hersinafter as the "Bayport Loop Facilities”) {any capitalized
term used hut not defined in this Agreement shall have the meaning given it in the
Bayport MOA), and

WHEREAS, in order 1o facililate BMSF's access o the Bayport Loop Facllities,
the Bayport MOA requires UP o grant, conditionad upon receipt of necessary consents
of Port of Houston Authority of Harris County, Texas ("PHA" and Port Termina! Rallroad
Association {"PTRAM, {1) overhead trackage rights on and along certain trackage and
right of way which is owned by UP described in Section 1(3), below, and referred to
herainafter as the "UP Trackage,” and {2) cedain trackage which is owned by PHA and
oparated by UP jointly with PTRA desaribed in Section Hb), below, and referred {o
hereinafter ax the "PHA Trackage!” and

WHEREAS, by Agreement daled January 26, 20058, PHA and FTRA have

granted UP the right to grant BNSF overhead frackage rights on and along the PHA
Trackags.

WHEREAS, UP and BNSF wish to more specifically defineg the lerms and
conditions under which said trackags rights shall be exercised.

NOW, THEREFORE, it is mutually agresd by and belween the parties:

Section 1. The UP Trackags; the PHA Trackage: the Joint Trackaas.

{a} The UF Trackage consists of frack structurs in Houston, Texas, &t a
tocation known as Tower 30 {including connections from UP's Glidden Subdivision, UF’s
Galveston Subdivision and the PTRA Connactlion} in the vicinity of UP Milepost 1.7 on
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UP's Glidden Subdivision and Strang vard, Texas, in the vicinity of UP Milepost 22 2 on
LiP's Strang Subdivision as shown by bold and dashed lines on the attached print dated
January 31, 2005 {and identified as Exhibit “A”) and further dascribed in Section 1.8 of
Exhibit "B

(b}  The PHA Trackage consists of frackage, owned by PHA but jointly
operated by PTRA and UP, between Tower 30 and Strang vard shown by bold and
cross-hatched ines on the atlached print dated January 31, 2005 {and identified as
Fxhibit “A4" and further described in Section 1.8 of Exhibit "B

{y  The UP Trackage and the PHA Trackage are referred o collectively
hersingfter as the “Joint Trackage”

Section 2. General Conditions.

The General Conditions set forth in Exhibit "B” attached hereto ars hersby mads
a part of this Agresment. Each capitalized term used and not otherwise defined in this
Agreement shall have the meaning ascribed to # In the General Conditions. if any
conflict batwsen the Genersl Conditions and this Agreement shall arise, the provisions
of this Agreement shall prevail.

This Agreemant is entersd into {0 implement certain provisions of the Bayport
MOA, set forth in redactad form in Exhibit ‘D" attached hereto and made a part of this
Agreement. I any conflict between this Agreement (including its General Conditions)
and the Bayport MOA shall arise, the provisions of the Bayport MOA shall prevail,

All amendments, supplements, modifications to and walvers of the terms of this
Agreement shall be in writing and signed by the parlies hereto,

&

action 2. BNSF's Righis.

{ay  Subjectiothe terms and conditions coniained herein, UP granis to BN&F
the nonexclusive right 1o use the doint Trackage for the limited operation of Equipment
in BNSF's account aver the Joint Trackage in common with UP and such other raliroad
company o companies as UP has heretofore admitted or may hereafter at any time In
the future admit {o the joint use of &l or part of the Joint Trackage (provided that such
future admittance shall not materially hinder or obstruct the falr and reasonable exerciss
of the rights granted in this Agreerment), such other ralfroad company of companies o
hereinafter be considered UP {or the purposes of this Agreament, it being understood
and agresed that BNSF shall not have the right to:

{t) Switch industries or fransioad upon the Joint Trackage, or
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{vi)

{vif}

(vilt)

{ix}

{x}

Sat out, pick up or store Eguipment upon the Joint Trackage, or
any part thereof, excapt as otherwise provided in Sections 2,12,
2.13 and 2.14 of Exhibit 8, or

Sarve any industry, {eam or house track, intermodal or auto Tacility
now existing or herealter located along the Joint Trackage; or

Parmit or admit any third party to the uss of all or any portion of the
Joint Trackage, nor, under the guise of doing s own businass,
contract or makes any agreement 1o handle as ifs own Equipment
over or upon the Joint Trackage, or any portion thersof, the
Equipmeant of any such third party which in the normatl course of
business would not be considered the Equipment of BNBF,
provided, however, that the foregeing shall not prevent BMNEF,
pursuant to a run-through agreement with any ralfroad, from using
the locomotives and cabooses of ancther railroad as its own under
this Agreament; or

Connect with Hself or any other raliread along the Joint Trackage,
except with #s own Hnes or frackage or haulage rights lines at
Tower 30; or

Bulld-in o or build-out from any point on or along the Joint
Trackags,; or

interchange with any other ratlroad or perform haulays services for
any other railroad on or along the Joint Trackage; or

Qpez'a‘te Equipment fo or from Strang yvard via TRO Junction {(other
than straight through the junction without twuming on 1o the Belt)
uniass a sirsightaway connectinn is budlt in the northeast quadrant;
or

Stors or hold #is own or the customer pariners’ cars on the Joint
Trackage, except when direcled to do so by UP operating
persannel; of

Lisa this Agreemant to access any faciliies on the Bayport Loop
except those and to the extent specifically provdded for in the
Bayport MOA,

{by  BNSF shall have the right to use the Joint Trackage for the sole purpose of
acocessing the Bayport Loop Facilities as permitted in the Bayport MOA ("Parmitted
Traffic”y including: (1) delivering cars o UP, or receiving cars from UP, at Strang vard in
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connection with UP's performance of car handling and swilching ("Alternative industry
Transter™} as provided in the Bayport MOA; or {2} direst access to the Bayport Loop
Facilities in the svent that UP does not comply with Performance Standards pursuantio
the Bayport MOA and the Bayport Operating Protoont referenced in the Bayport MOA,

(¢} Therighis granted in Section 2 {8}, above shall be for rail traffic of alt kinds
and commadities, both caroad and intermodal (oaded or amply).

Saction 4. GTM Ralas,

{ay Iy addition to other payments to be made under this Agreamaent, BNSF
shail remit fo UP for the use of the Joint Trackage in the operation of s Equipment
thersalong and thereover, the lotal armount of the following sums monthly, caemputed
pursuant o Bection B{a} of the Settlerment Agresment, adjusted as provided inthe joint
filing submitted by UP and BNBF {0 the United Sisles Surface Transporiation Board on
December 11, 2002, which sums per GTM ("GTM Rates™) shall be deemed 1o include
ordingry and programmed maintenance of the Joint Trackage, Changes in andfor
Additions o the Joint Trackage (o the sxtent reguired by the first sentence of Baction
2.2 of the General Conditions), operating expenses, inlerest rental, depreciation and
LAXES!

{1 2.9 mills pgr GTM for all Equipment, except as provided in
Subsection {a)(il} of thizs Section 4.

{ify 2.8 mills per GTM for unit irains {frains consisting entirely of sidy-
seven (87} or more rall cars of bulk fraight of a single commodily
{sxcept for intermudal shipments, unless of 3 single commodity),
oaded or amply.

{by  Forthe purpose of compuling the GTMs under this Section 4, tis mutuslly
agreed thal the distance between the designated points of the Joint Trackage is 168
mites. in the avent that for whatever reason there is g changs in the Joint Trackage that
resulls in a changs in the mileage provided herein, then the mileage distance would be
adjusted up or down to reflect the new mileage and the new mileage would be used o
calcutate GTMs effective with commencement of traln operations over the new track.

{c}  The GTM Ratas set furth in Section 4 {8) of this Agreement shall be
subjact to adiustment annually, commencing as of July 1, 2004, 3s follows:

The GTM Rates shall be adiusted upward or downward effective July 1 of each
year during the term of this Agreement by the difference in the two (2) preceding vears
in LiF's system average URCS costs for the catagories of maintenance and operating
costs coversd by the GTM Rates, "URCS costs” shall mean costs devaloped using the
Uniform Rall Cosling System.



Uipon avery fifth anpiversary of the sffective date of this Agreement ("Anniversary
Date™, either party may request, on ninety (80) days’ wiitten notice, that the parlies
jointly review the operations of the adjusiment mechanism and renegotigte its
application. if the parties do not agres on the need for or extent of adjusiment to be
made upon such re-negotiation, sither party may request binding arbitration under
Saction 6 of the Genersl Conditions. it iz the intention of the parties that rales and
charges for trackage rights and services granted under this Agreement refiect the same
hasic relgtionship to operating costs as upon execution of this Agreement.

Section 5. Addifions.

{a}  Exceptasprovided in Section §{b), below, oras may be ex;)resséy agreed
otherwise in n writing by hoth parties, axpenditures for any fulure Changes in andior
Additions o the Joint Trackage, such as, bul not limited to, sidings, Centralized Traflic
Control, grads separations, and fulure connections, shall be handled as follows:

{H) UP will consult with BNBF in advance on whether incramental
capial expenditures are required 1o handie BNSF's trafiic.

{iny  Though the parties anticipate thal no incremental capiial
axpenditures 1o handle BNSBF's business will be regquired o
corrynence operations under this Agresment, BNSF will be sulely
responsible for any such capital expenditures incurred through
December 31, 2008 that are reguired for currently unforessen
aperating reasons o the extent atiributable to oparstions o handle
BMEF2 traffic.

(iy  Incrementst capilal exwpenditures necessary 10 handdle BNGF's
iraffic incurred afler December 31, 2008 will be apportioned
hetwaan BNEF and UP on a usage basis considering car counis
during the twelve month pericd immediately preceding the month in
which construction on the project commenced, The use of the
Joird Trackags by any third party shall be atiribuled o UP for the
pmarposas of computing respective car counts for purposes of this
Section,

{b} BMNSF agrees that when antering or exiting the Joint Trackage, from its
existing lines of rallroad or trgckags or haulags rights lines PBNEF s Qperationg”), it
shall do so without unreasonable intedferance or impairment of the Joint Trackags.
Howsver, BNSF agrees that if sufficient trackage is not available st such locgtion{s) to
facilitale BNSF's Operations, UP may require BNSF o construct additional trackage
{"Adgditional Trackage™) in the vicinity of such location{s) as may be reguired in the
reasonable jdgment of UF, the cost and expense of which shall be bome solsly by
BNEF. Inthe event such Additional Trackage is constructed at the nost and sxpense of
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RNS&F, and UP chooses to use such Additional Trackage, UP shall pay BNSF fifty
percent (50%) of the cost of constructing such Additional Trackage, plug per annum
interest thereon at 3 rate equal o the average paid on 40-day Treasury Bills of the
United States Government as of the date of completion untll the date of use by UP
commences. Per annum interest shall be adjusted annually on the fust day of the
twadfth {12th) month following the date of complstion and svery vear thereafler on such
date, based on the percentage increase or decrease in the averags vield of 30-year UGS,
Tressury Noles for the prior year compared o thelr average vield in first yvesr of
completion of the Additional Trackags., Each annual adiustment shall be subjsct,
however, fo 8 “cap” {up or down) of two percentage points of the prior year's inlerest
rate (1.2, the adjustmen! may not exceed an amount equal 1o two percentage points of
the immediately praceding year's interast rate).

Section 6. Nolicss.

Al notices, demands, reqgussts, submissions and other communications which
are required of permitted fo be given pursuant to this Agreement shall be given by asthey
party 1o the other In writing and shall be deemad property served i delivered by hand, or
mailad by ovarnight courler or by registered or certified mall, return receipt requestad,
with postage prepaid, o such other party at the address listed below:

i intended for UP: With g copy to
Exscutive Vice President-Opearation General Manager Joint Facilities
M3 1180 RS 1180
1400 Douglas Strest 1400 Douglas Strest
(Omaha, Nebraska 6R179 Cmaha, Nebrasks 88178
i intended for BNSF, With a copy to:
Sr. Vice President-Operations AVE Contracts and Joint Facilities
2600 Lou Menk Drive 2800 Lou Menk Drive
PG Box 881034 PO, Box 851034
Fort Worth, Texas 781810034 Fort Worth, Texas 76161-0034

Notice of address change may be given any time pursuant (o the provisions of
this Section 6,

Section 7. Effective Date, Term and Termmination,
Subject o and conditioned upon approval of the US. Department of

Transporation Surface Transpordation Board, # required {"Condition Precedent”), this
Agreamant shall be effective as of the later of February 1, 2005 {("Effective Date™y arthe
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date upon which the Condition Precedent is satisfied, and shall remain in eﬁ’em for the
Term statad in the General Conditions.

i WITNESS WHEREDF, the parties hereio have executed this Agreament as of
the day and year first above wrilten.

UNION PACIFIC RAILROAD COMPANY BNSF RAILWAY COMPANY
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EXHIBIT "B”
GEMERAL CONDITIONS
Section 1. DEFINITIDNS

1.1 “Agresment” shall mean that cerlain agreament dated Septembaer 20, 20085,
i which this Exhibit "B is appended. '

1.2 “Annual” shall mean a calendar ysar,

1.3 "Car shall mean ong (1) ral carn provided, however, that each platform inan
articulated rall car of two (2) or more platforms shall be counted as one (1) rall car, subledct
o modification by mutual agreement of the parties based upon changes in railroad
tschnoliogy.

1.4 "Changss in and/or Additions 10" shall mean work projects and retirements,
the cost of which iz chargeable in whole or In part o Property Accounts during the term of
this Agresment,

1.8 “Eguipment” shall mean trains, noomotives, rall cars {(osded or emptyd,
intsrmodal units Joaded or emply}, cabouses, vehicles, and machinery which are capable
of being operated on rallroad fracks or an rght-of-way for purpose of the maintgnance or
repair of such railroad tracks.

1.8 "GTM" shall mean gross ton mile which is the weight in tons for Eguipment
and lading transported over one (1) mile of rack included in the Joint Trackage.

1.7 "GTM Handled Proportion” shall mean the GTMs handled over the Joint
Trackage by or for a party divided by the tdal numbsy of GTMs handled by or for all parties
using the Joint Trackage, during the same period. For the purpose of computing such
GTAYs Mandled Proportion, Equipment engaged In work senvice periaining to construction,
maintenance or opergtion of the Joint Trackage or Changes in and/or Additions to the .oint
Trackage shall not be counted and GTMs of third partles shall be atiributed to the Cwner.

1.8 “Jdoint Trackage” shail mean the frack struciure of Cwrier as described in the
Agresment  including  necessary right-ofoway and  all  appurtenances, signals,
cormunications, and facilities of Owner and all Changes in and/or Additions o said track
structure now or in the future jocated as are required or desirable for the operation of the
Equipment of the parliss hereto.

1.8 "Ml shall mean onsetenth of & cent (50.001 US

110 “QOwner” shall have the meaning given to it in the Agreement.
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1,41 “Property Accounts” shall mean accounts so designsted under the Uniform
Bystam of Accounts for Rallroad Companles prescribed by the intarstate Commerce
Commission, or sny replacement of such gystemn prescribed by the applicable federal
reguiatory agency, if any, and used by the parties herefo,

1.12  "STB" shall mean the Surface Transportation Beard of the United States
Department of Transportation of any SUCCESSOr agenay.

1.13  “Lizer” shall have the meaning given o if in the Agreament.

Section 2. MAINTENANCE, ADDITIONS, OPERATION, AND CONTROL

2.4 Owner shall have sole charge of the maintenance and repsair of the Joint
Trackage with its own supervisors, tabor, materals and squipment. Owner, from time to
time, may maksa such Changes in and/or Additions to the Joint Trackage as shall be
required by any law, rule, regulation or ordinance promuigated by any government body
having jurisdiction, or as Owner, in its sole discration, shall deam necessary, subject in
Saction 2.2. Such Changes in and/or Additions 1o the Joint Trackage shall become a part
of the Joint Trackage or in the case of retirements shall be excluded from the Joint
Trackage.

2.2  Unless otherwise mutually agreed 1o by the parties in writing, Owner shail,
{1y keep and maintain the Joint Trackage on a consistent basis at no less than the track
standard designaisd in the timstable in effect on the date of the Agresment, including
spacial instructions for the Joint Trackage as of the date of the Agreement, () mainisin at
ieast the physical capacity of the Joint Trackags as of the date of the Agreement (e,
number of main tracks, support tracks, signal eysiems, rail weight, line dearances, etc.),
and (i) be responsible for any Changes in andfor Additions w the Joint Trackags as shall
be necessary o accommodate the traffic of Owner and User while maintaining existing
service stendards {including transit imes) in effect on the date of the Agreement. Inthe
event that User desires that the Joint Trackage be improved 1o a condition in excess of the
standard set forth in this Section 2.2, or desires that other Changes in and/or Additions 1o
he made to the Joint Trackages, Owner agress o make such Changss in andfor Additions
o the Joint Trackage if funded in advance by User. Thersafter, such Changes in andfor
Additions to the Joint Trackage shall becoms part of the Joint Trackage snd zhall be
maintained by Owner in such improved condition.

2.3 Dwner shall employ &ll persons necessary 0 construct, operate, mainiain,
repair and renew the Joint Trackage., Owner shall be bound o use reasonable and
customary carg, skill and diligence In the construction, aperglion, maintenance, repair and
renewal of the Joint Trackage and in managing of the same. Dwner shall make its best
affort 1o ensure that User is given the same advance notice of maintenance plans and
schedules as is provided to Owner's personnst.

By



24  The trackage nights granted hereunder shall give User access 1o and joint
use of the Joint Trackage equal to that of Owner. The management, cperation {including
dispatching} and maintenance of the Joint Trackage shall, ol all times, be under the
exclusive direction and control of Owner, the movement of Equipment over and glong the
Joint Trackange shall at all imes be subject o the exclusive direction and contral of Owner's
authorized representatives and in acoordancs with such reasonable operaling rulss as
Owner shall from time o time institule, but In the managemeant, operation {including
dispatching) and maintenance of the Joint Trackage, Qwner and User shall be treated
sgually. Al operating, dispaiching and maintenance decisions by Owner affacting the
movement of Eguipment on the Joint Trackage shall be mads pursuant 1o the BNSF-
LIF/SP Dispatching Protocols. User shall, at Usar’s sole cost and expanse, obtain, install
and maintain necessary communication equipment o allow User's Equipment to
comynuricats with Owner's dispatching and signaling faciliies the same as Owner's traing
s0 utitize. Owner shall consull with User prior to the adoption of new communication ar
signaling systems o be amployed on the Joind Trackage, which have not theretofore been
generglly sdopted in the rallread industry.

2.5 A doint SBervice Commillee ("Commitiee™), comprised of the chief
transportation officers of Owner and User {or thelr designees) has been established, and
is responsibie for establishing rules or standards as appropriate o ensure squitable and
non-discriminatory treatment, appropriate maintensncs and sfficient joint use of the Joint
Trackage. Tha Committes shall mest on a regular basis, but not less often than every
threa {3) months during the first vear of opsration under this Agresment, and thereafter
when any party serves upon the other party thirly {30) davs’ written notice of Hs desire to
meet o review the overall performance of Equipment on the Joint Trackage, conflicts, i
any, experenced betwsen Equipment of Owner and Egquipment of User, grievances over
the handling of particular Eguipment or opearational svents, maintenance of the Joint
Trackage, ways in which future conflicts may be minimized, ways of Improving operations
and maintenance of the Joint Trackags and such other relevant matters as the Commiites
may decide o consider. The Committes may issue standards or rules o pravernt
unnecessary interference or impairment of use of the Joint Trackage by either party or
otherwise ensure falr and equal treatment as between Owner and User, Either party may
request a special meeting of the Commities on ressonable notice to the other, Informal
tedephonic confergnces shall be held by the Commities where appropriste {0 address
immediate concerms of sither party, H is sxpeciad that the work on the Commitine shall
be undertaken in 2 spirlt of mutual conperation consistent with the principles expressed in
the Agresement.

2.8 if the use of the Joint Trackage shall at any fime be interrupted or traffic
therson or thergover be delaved for any cause, neither party shall have or make any claim
against the other for loss, damage or expense caused by or resulting solely from such
interryption or delgy.

2.7 Owner may from time o time ovide any track or fracks on the Joint
Trackgge other than those delinested in Exhibit A o the Agreemsnt fur use by User
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pravided there shall &t all times be afforded User a continuous route of equal ulility for the
operations of its Equipment betwean the termini of the Joint Trackage. When such tracks
which are not part of the Joint Trackage are used as providad harein, the Agreament shall
govern for purposes of direction and control and lability as i afl movement had bean made
over the Joint Trackage.

2.8  Each parly shall be responsibla for furnishing, al s sole cost and expenss,
all labor, fuel, train supplies and other supplies necessary for the operation of s own
Equipment over the Joint Trackage. In the svent a parly does furnish such labor, fuel or
rain ang other supplies 1o another party, the party receiving the same shall promptly, upon
receipt of billing therefor, reimburse the party fumishing the same for s reasonable cosls
tharsof, including customary additives.

2.8  User shall be responsibile for the repotting and payment of any mileage, psy
diem, use or rental charges accruing on Equipment in User's account on the Joint
Trackage. Except 3s may be specifically provided for in this Agreement, nothing herein
cortained is intended o change practices with respedt 1o interchange of traffic betwesn the
narties or with othar carriers on or along the Joint Trackage.

240 BExcept as otherwise may be provided in the Agreement, User shall operate
its Equipment over the Joint Trackage with s own employess, it befors said employess
are assigned or permitted o opergte Equipment over the Joint Trackage as hergin
provided, and from time o time thersafler ag and when reasonably requested by Quwnar,
they shall be required 1 pass the applicable rulss examinations required by Owner of its
awn employees. Owner shall delegate o specified User's officers the condudct of such
gxarminations in the event User chooses 1o condudt such examingtions. I an Qwner officer
conducts such exgminations of emplovees of User, User shall pay Ownsy g rsasonable fen
for gach employee so examined, such fes 1o be mutuslly agreed upon by the parlies from
fime o Yme i 2 separale agreement. Motwithstanding any such examination, User shall
be responsible for ensuring that its emploveess are qualified and have taken all such rules
gxaminations.  Upon request of User, Owner shall guslify one or more of Users
supervisory officers as pilote and such supenvsory officer or officaers so gualified shall
qualify employess of User engaged in or connected with User's operations on or along the
Joint Trackage. At Users reguest, Ownsr shall furnish a pilot or pilots, &t the expeanse of
User, 1o assist in operating frains of User over the Joint Trackage. Should Owner aver
requirs a pilot on User's BEquipment after the initial start-up period on & frequent basig, that
matter shall b referred (o the Commitise for resulution,

241 i any employes of User shall negled, refuse or fail 1o abide by Owner's rules,
instructions and restriclions governing the operation on or along the Joint Trackage, such
smployee shall, upon written request of Owner, be prohibited by User from working on the
Juint Trackage. W either party shall deam it necessary 1o hold a forms! investigation to
establish such neglect, refusal or fallure on the part of any emploves of User, then upon
such notice presented in wriling, Owner and Ussr shall promptly hold 2 joint investigetion
in which the parties concerned shall participate and bear the expense for their respective
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officers, counsel, withesses and smplovess. Motice of such invesitigations 1o Users
smployess shall be given by User's officers, and such investigation shall be conducted in
accordance with the terms and conditions of schedule agresments betwsen User and His
emplovess. i, in the judgment of ODwner, the result of such nvestigation warrants, such
employes shall, upon written reguest by Owner, be withdrawn by User from service on the
Joint Trackage, and User shall releass and indermify Qwner from and against any and all
claims and expenses arsing from such withdrawal,

if the disciplinary action is sppeaied by an employee of User {0 the National
Raflroad Adjustment Board or other tibunal lawlully created to adjudicate such cases, and
if the decision of such board or tribunal sustaing the smployse's position, such employes
shall not thereafler be bamsd from service on the Joint Trackage by reason of such

disciptinary action.

2.12 ¥ any Equipment of User ts bad orderad enroute on the Joint Trackage and
{i} it is necessary that it be set out, and (i) only light repairs 1o the Equipment are raquired,
such bad ordered Equipment shall be promplly repsired, and, thersafter, be promptly
removed from the Joint Trackage by User, Qwner may, upon request of User and at User's
sole cost and expanss, furnish the required labor and material and perform light repairs to
make such bad ordered Eguipment safe for movement. The emplovess and Equipment
of Owner while in any mannsr 8o engaged or while enroute 1o or returning o Owner's
tarminal from such an assignmant shall be considered Sole Emplovees {as hersinafter
defired) of User and Sole Property {as hersingfier defined) of User. However, should
Owner's smplovees after repairing such bad ordered Eguipment for User move dirgatly o
parform servicg for Qwners benefit rather than retirn o Gwner's termingl, then Ussr's
exclusive tims and Hability «will end when Owner's employees depart for work 1o be
parformed for Owners benefit. In the case of such repairs by Owner o freight cars in
User's account, bifling therefor shall be in accordance with the Figld and Office Manuals
of the Interchangs Rules, adopted by the Association of Amerlcan Rallroads ("AAR™,
herginafter called "interchange Rules”, in effect on the date of performance of the repairs.
Owner shall then prepare and submit billing directly o and coliect from the car owner for
car ownsr responsibility tems as determinad under said Interchangs Rulas, and OQwner
shall prepare and submit billing directly 10 and collett from User for handling line
responsibility flems as determined under said Interchanges Rules, Cwner also shall submit
billing 10 and coliect from User any charges for repalr o freight cars that are User's car
owner ragponsibility temns as determined under ssid Interchangs Rulas, should ssid car
owner refuse or otherwise fall o make payment thersfor. Repairs 1o locomotives shall be
billed as provided for in Ssction 3 of these General Conditions.

243 HEguipment of User shall become derailed, wrecked, or stherwise disabled
while upon the Joint Trackage, it shall be re-ralled or cleared by Owner, except that
smployees of User may re-rall User's derailed Equipment on the Joint Trackage whenever
use of motorized on or off frack equipment is not required; however, in any such case,
smplovess of User shall consull with and De govemed by the dirsctions of Owner. Owner
reserves the right o re-rall Equipment of User when, in the judgment of Owner, Owner
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deermns it advisable to do so o minimize delavs and intgrruptions 1o frain movement. The
reasonable cosls ang expenses of reralling or clearing deralled, wrecked or disabled
Egquipment shall be borne by the pariies in aocordance with Section 5 of thase Genaral
Conditions, Bervices provided under this section shall be billed In accordance with Section
3 of these Genergl Conditions.

2.14  inthe event Equipmant of User shall be forced 1o stop on the Joint Trackags,
and such stoppage is due o nsufficient hours of service remaining among User's
smployees, or dus o machanical fallure of User's Equipment {other than bad ordersd
Equipment subjict to light repairs pursuant to Section 2,12}, or to any other cause not
resufting from an accident or dergiiment {including the fallure of User 1o promply repair and
clear bad ordered Equipment pursuant 1o Section 2,18}, and such Equipment s unable o
procaed, or if 2 rain of User falls to maintain the speed required by Qwner on the Joint
Trackage, or i, in smergencies, disabled Equipment is set out of User's fraing on the Joint
Trackage, Owner shall have the option o furnish motive power or such other assistance
{including but not imited {0 the right o re-crew User's train) as may be necessary 1o haul,
halp or push such Equipment, or to properly move the disabled Equipmant off the Joint
Trackage. Ths reasonable costs and expanses of randering such assistance shall be
home by User. Services provided under this section shall be billed In sccordance with
Section 3 of these General Conditions. ’

245 User shall pay o Cwner reasonable expenses incurred by Owner in the
imsuancs of imeiables made nscessary solely by changes in the running time of the fraing
of User over the Joint Trackage. If changes in running time of trains of Owner or third
parties, as well as those of User, reguire the issuance of timetables, then User shall pay
to Dwner that proportion of the expenses incurred that ons bears 10 the lotal number of
partieg changing the running time of thedr rains. If changes in running time of traing of
Cwnegr or third partiss, but not those of User, require the iasuance of timetabdes, then User
shall not be required to pay a proportion of the expenses incwred In connention therewith,

248  User, al Dwner's request, shall be responsible for reporting o Owner the
statistical dats called for in the Agreement, which may includs, but is not limited o, the
number and type of Equipment and GTMs operated on the Joint Trackage.

Section 3. BILLING

3.1 Billing shall be accomplished on the basis of data contained in a billing form
mutually agreed 1o batwesn the parties. Such billing forms shall contain sufficient detail to
permit computation of pgyments to be made hersunder, Billing shall be preparad
according to the rules, additives, and equipment rental rates as published by the Qwner,
User shall pay to Owner at the Office of the Treasurer of Owner, or at such other location
as Owner may from tims 1o tme designate in writing, all the compensation and charges of
pvery name gnd nature which in and by the Agreement User is required 1o pay in lawful
mongy of the United Blates within sixty (80) days after the rendition of bills therefor. Bills
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shall contain a statemant of the amount dus on account of the expenges incurred,
proparties and faciites provided and senvices rendarad during the billing period.

3.2 Errors or disputed Hems in any bill shall not be desmed 2 valld excuse for
delaying payment, bul shall be paid subject t© subsequent adjustment; provided, no
exception to any bill shail be honored, recognized or considered i filed afier the expiration
of three (3) vears from the last day of the calendar month during which the bill is rendered
and no bl ghall be rendered later than thres {3) vears {1} after the last day of the calendar
month in which the expense covergd thereby is inourred, or (i} in the caze of claims
disputed as to amount or lability, afier the amount & settled andfor the lability is
astablished. This provision shall not fimit the retroactive adiusiment of billing made
pursuant 1o exception taken 1o original accounting by or under authority of the 8T8 or
retroactive adiustrment of wage rates and saftlement of wage daimas.

33 Bo much of the books, accounts and reconds of aach party hersto as ars
refated 1o the subjedt matter of this Agreement shall at all reasonable mes be open fo
inspection by the authorized represeniatives and agents of the parties hereto. Al books,
socounts, and records shall be maintained to furnish readily full information for sach ftem
in accordance with any applicable laws or regulations.

34  Should any payment become payable by Owner fo User under the
Agreement, the provigions of Sections 3.1 and 3.2 of thess Ganeral Conditions shall apply
with Liger ag the billing party and Qwner 8s tha paying party.

3.5  Either party herslo may assign any receivables due #t under this Agresment;
provided, however, that such assignments shall not relisve the assignor of any rights or
obligations under the Agreement.

Section 4.  COMPLIANCE WITH LAWS

4.1 With respect to oparation of Equipment on the Joint Trackage, each party
shall comply with zil applicable federal, state and local laws, rules, regulations, onders,
dacizions and wrdinances {(“Standards™), and § any fallure on the part of any party o so
comply shall result in g fine, penalty, cost or charge being imposed o assessed on or
against another parly, such other party shall give prompt notice to the falling party and the
failing party shail promplly reimburse and indemnify the other party for such fine, penalty,
cost or charge and all expenses and reasonable aftormsys’ feas incurred in connection
therewith, and shall upon request of the other party defend such action free of cost, chargs
and expenss to the other party.

4.2 User agrees to comply fully with all applicable Slandards concerning
"hazardous waste” and “hazardous substances” {("Hazardous Materals™). Except with
Owner's prior consent, User covanants that # shall not treat or dispose of Hazardous
Materials on the Joint Trackage. User further agrees o furnish Dwner (i requested) with
proof, satisfactory o Gwner, that User is in such compliance.
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in the event any accident, bad ordered Equipment, derailment, vandalism or wreck
tfor purposes of this Section 4.2 and 4.3 herelngfter called collectively "Deraliment™)
invalving Bquipment of or a train operated by User carrying Hazardous Materisle shal
soour on any segment of the Joint Trackage, any report required by federal, state or local
authorities shall be the responsibiiity of User. Ussr shall also advise the ownerfshipper of
the Hazardous Materals involved in the Deraliment, and Gwner, immediately.

in the avent of a Derallment, Owner shall assume responsibility for dleaning up any
refease of Hazardous Materials from User's Egquipment in accordancs with all federsl,
state, or local regulatory requirgments. User may have representatives af the sceng of the
Derailment 1o ohserve and provide information and recommendations congerning the
characteristics of Hazardous Materials release and the deanup effort. Such costs shall be
norneg in aconrdance with Ssction & of these General Conditions.

if & Hazardous Materials release caused by g dersiiment involving Equipment of
Lizer, or on & train operated by User, resulis in contamination of real property or water on
the Joint Trackage or on real property or water adjscent to the Joint Trackage (whether
such real property or water is owned by Owner or 3 third party), Dwner shall assume
responsibility for emergency deanup condusted to prevent further damage. User shall be
responsibie for performing cleanup efforts thereafter. Any costs gasociated with dleaning
up real property or water on of adjacent 1o the Joint Trackage contaminated by Hazardous
Materials shall be borne in accordance with Section 5 of these General Conditions.

i Hazardous Materials must ba transferred to undamaged Equipment or frucks as
a result of a release caused by a dersiiment involving BEquipment of User, or on & train
oparated by User, User shall perform the transfer; PROVIDED, HOWEVER, thet if the
Hazardous Materials are in damaged Equipment thatl is blocking the Joint Trackage,
Cwyniar, at s option, may transfer the Mazardous Malerials with any costs associated with
such transfer borne in accordance with Ssction 5 of these General Conditions. Transfers
of Hazardous Matearials by User shall only be conducted afier being authorized by Owner.

4.3 The total cost of clearing a Dergilment, cleaning up any Hazardous Materials
redeased dunng such Deraiment, andfor repairing the Joint Trackags or any other property
damaged theraby shall be bome by the party or parties liable therefor in accordance with
Bection 5 of these Generat Condilions,

4.4 inthe event of releass of Harardous Materials cgused by faulty Equipment
or third parties, cleanup will be conducted as staled in Sections 4.2 and 4.3 of these
Gengral Condilions.

Section 5. LIABILITY

51 General. The provisions of this Section I shall apply only as betwesn the
partiss hersto and ars solely for their benefit,  Nothing herein is intended o be for the
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hanefit of any person or entity other than the partiss herefo. it s the explicht intention of
the parfies hersto that no person or entity ather than the parties hereto i or shaill ba
entitied 1o bring any action o enforce any provision hersof against any of the parties
hereto, and the assumptions, indemnities, covenants, underiakings and agreements sat
farth herein shall be solely for the benefit of, and shall be enforceabie only by, the parties
hereto. Motwithstanding anything contained in this Saction §, no provisions hergof shall
be deermed to deprive Owner or Usar of the right 1o enforce or shall otherwise restrict any
remadies fo which they would otherwise be entitied under other provisions of this
Agreemant as a result of the other party's fallure to perform or observe any other obligation
or duty created by this Agreement. The provisions of this Section 5 shall apply a8 betwesn
the parties hereto irrespective of the terms of any other agresments between the parties
hereto ard other raliroads using the Joint Trackage, and the allocation of lisbilities provided
for herein shall conbrol 35 bebwsen the parties hereto, '

52  Definlions and Covenants. The parties agree that for the purposes of this
Section D

{ay  Thelerm "Emplovesis) of a parly shall mean all officers, agents, employses
and contractors of that party. Such Employees shall be treated sither as
"Sole Employess” or "Joint Employess”, as herainafler specified;

(by  "Sole Emplovees” and "Sole Property” shall mean one or morg Employess,
Equipmert, tools and other equipment and machinery while engaged in, en
route W of from, or otherwise on duly incident o performing service for the
gxoiusive heneflt of ong party. Pilots fumished by Owner to assist in
operating Equipment of Usear shall be considared the Sole Employees of
Uszer while engaged in such opergtions. Equipment shall be deemed o be
tha Sole Property of the party receiving the same at such time as deemed
interchanged under AAR rules or applicable interchange agreements, or
when such party is responsible for the car hire or per diem for the Exquipment
under agreement between the parties;

{c}  loint Ermploves” shall mean one or morg Employess while engaged in
mgintsining, repairing, constructing, renewing, removing, inspecting or
managing the Joird Trackage or making Changes in and/or Additions to the
Joint Trackage for the bensfit of both of tha parties hereto, or while preparing
0 engage in, en route 1o or from, of ctherwize on duty incident to performing
such sarvice for the benafit of both partiss;

{d}y  “Joint Property” shall mean the Joint Trackage and all appurtenances
thereto, and afl Equipment, tools and other equipment and machinery while
engaged in maintaining, repaiting, constucting, renswing, removing,
inspecling, managing or making Changes in and/or Additions to the Joint
Trackags for the benefit of bothy of the parties hergio, or while being preparad



A
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et

{t}

o engags in, en route o o from, or otherwise incident to performing such
gErving!

"Loss andfor Dameos” shall mean injury {0 or death of any person, including
Employees of the parties hereto, and loss or damage o any property,
including property of the parties hersto and property being transported by the
parties, which arlses out of an incident coowring on, the Joint Trackage and
shall include Hability for any and all clalms, sults, demands, judgments and
damages resulting from or atising out of such injury, death, loss or damage,
except Hability for punitive and exemplary damages. Loes and/or Damage
shall includs all costs and expenses incidental 1o any claims, sulls, demands
and judgments, including attorneys’ fees, cowrt costs and other costs of
investigation and {itigation. Loss gndfor Damage shall further include the
expanse of clearing wrecked or derafled Equipment and the costs of
anvironmentat protection, mitigation or clean up necessitated by such wreck
or derailment and shall include any liabilities for any third-party claims for
parsonal injury or death, property damage, natural resource damage, or any
penaitiss, judgments or fines associated with a release of any contaminants
rasulting from such wreck or dergiiment, Loss andfor Damage shall be
reduced by any amount recovered from third parties;

Operating Emplovees of Owner whose service may be jointly used by the
parties hereto for the movement of trains over the Joint Trackage, including,
but not imited fo, train dispatchers, train order operators, operator clerks and
watchimen shall at the time of performing thelr services be deamsd 1t ke
Sole Employees of the parly heretn for whose benefit said ssrvices may be
separately rendered {duwring the time they are su ssparately rendered) and
be desmed to ba Joint Employees of the partiss hersto at such time as thelr
services may be rendered for the parties’ ioint benefif;

Al Employees, Equipment, ools and other equipment and machinery other
than as describad in {b), (¢}, () or {f} above or in Bection 5.4, shall ba
deemed the Sole Employees of the emploving party and the Sole Property
of the using party;

Any raflroad not a party 1o this Agresment heretofore or hareafler admitisd
o the use of any portion of the Joint Trackage, shall, as helween the parties
hereto, be regarded In the same light as g third party. Without limiting the
generality of the forggoing, netther of the parlies herelo assumes any
responalbitity to the other under the provisions of this Agreement for any
Loss and/or Damags occasioned by the acts or omissions of any employess
of any such other railroad, or for any Loss andior Damags which such other
ratiroad shall be obligated 1o assume in whole or in part pursusnt o law or
any agreement relating fo such other ratimad’s use of any portion of the Joint
Trackags;
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5.3

For the purpose of this Section B, Eguipment of forsign lines being detoured
vy the Joint Trackage, and all persons other than Joint Employees
engaged in moving such Equipment, shall be considered the Equipment and
Emploveas of the party herelo under whose detour agreement or othar
auspices such movement is being rmade.

Reimbursement and Defengse. The parties sgree that

{a)

by

(e

Each party hereto shall pay promptly Loss and/or Damage for which such
parly shall be liable under the provisions of this Saction 5, and shall
indemnify the other parly ageinst such Loss andior Damags, including
reasonable atdomeys’ fees and costs. I any sult or suits shall be brought
against sither of the parties hareto and any judgmeant or judgment shall be
recovered which said parly Is compelied to pay, and the other parly shall
under the provisions of the Agresment be solely liable therefor, then the
party which ts so Hable shall prompily repay on demand 10 the other party -
paying the same any monies which § may have been required to pay,
whathsr in the way of Loss and/or Damage, costs, fess or other sxpenses;
and i the Loss and/or Damags in such case or cases is joint or gliocated
ketwsen the parties to the Agrsemeant, the parly defendant paving the same
of gny costs, fees or ather expenses shall be reimbursed by the other parly
as allocated pursuant to this Agreament;

Each party covenants znd agrees with the other parly that # will pay for alt
Loss andior Damage, both as to persons and property, and relaled costs
which i hag herein assumed, or agreed 1o pay, the judgment of any court in
a sult by third party or partias 1o the contrary notwithstanding, and will forever
indemnify and save harmilgss the other parly, iis successors and assigns,
from and against all ability and claims thergltor, or by reason thereof, and
will pay, satisty and discharge all judgments that may be rendered by reason
thereof, and all costs, charges and expensas incident thersto;

Each party hereto shall have the sole right {0 seftle, or cause {0 be satiled for
i, alt claims for Loss and/or Damage for which such party shall be solely

liable under the provisions of this Section §, and the sole right to defend or

cause o be defended st sulls for the recovery of any such Loss andior
Damage for which such party shall De solely fiable under the provisions of
this Section 5;

Lger shall provide written notice 1o Owner of any accdents or avents

resulting in Loss and/or Damags within seven {7) days of is discovery or
receipt of notification of such acourrence;

in the avent both parties hersto may be liable for any Loss and/or Damage
under the provisions of this Section B ("Co-Liabla™), and the same shall be
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5.4

sattied by a voluntary payment of money or other valuable consideration by
one of the parties Co-Lisble therefor, release from liability shall be taken o
and in the name of all the parties so liable] howsver, no such setfilement in
excess of the sum of One Hundred Thousand Dollars {$100,000) shall be
made by or for any party Co-Ligble thergfor without the weitten consent of the
other parties so liable, but any settlermernt made by any party in consideration
of One Hundred Thousand Dollars {($100.000) or & iesser sum shselt be
binding upon the other parties and allocsated in accordance with Section 8.5;
and no party shall unreasonsbly withhold #s consent {0 a ssttlement
proposed by the other party; provided, however, that fallure by 8 party 1o
secure consant from the other shall not release such other party o the sxient
the party who falled 1o obigin such consent demonstrates that the e‘th&r party
was not prejudiced by such failure.

in case g daim or suit shall be commaenced against any party hereto for or
o accourt of Loss andfor Damage for which another party hereto is or may
be sclely Bable or Co-Liable under the prvvisions of this Section 5, the party
against whom such dlgim or sult is commanced shall give to such other party
prormgt notice in writing of the pendency of such daim or sull, and thersupon
such other party shall assurme or join in the defense of such claim or sult as
follows: i the claim or sult involves Loss andior Damage 1o the Sole
Employees or Sole Praperty of a party or is invites or property in its cars
custody or sontrol, that party shall assume and contro! the Investigation and
defense of such claim or sull; if the dalm or sult involves Loss andior
Damage to third parties, Joint Employees or the Joint Trackage, the party
whose Bole Emphyyees or Equ%pmgm wera involved in the incident shall
investigate and defend such claim or suit; and i such claim or sult ivobaes
Loss andior Damags 1o third parties, Joirt Employees or the Jdoint Trackags
and netther or both party's Equipment and Sole Employees were involved in
the incidernt, Qwner shall investigste and defend such daim or suil provided
that the other parly also may participate in the defense of any of the
foregoing If it may have lability ag 2 result of such incident;

MNo party hareto shall be conclusivaly bound by any judgments against the
athar party, unless the former party shall have had reasonable notice
requiting or permitting # {0 investigate and defernd and reasonable
oppuriunity 1o make such defense. When such notics and opportunity shall
have been given, the parly s nolified and the other parly shall be
conclusively bound by the judgment as to all matters which could have bean
ftigeted in such sull, including without limitation a determination of the
relative or comparative fault of sach.

Wreoks and Deraliment. The cost and expense of repaining bad ordered

Equipment, dearing wrecks or otherwise disabled Equipment or reralling Equipment (and
the costs of repair or renewal of damaged Joint Tracksge or adiscent propearties) shall be

~
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boms by the party whose Equipment was wrecked, disabled, or darailed or caused such
damage, Al Employses or Equipment, while engaged in, gn route 1 or from, or otherwiss
incident to operating wrecker or work iraing clearing wrecks, disabled Equipment or
Dergliments or engaged in repalr or renewal of the Joint Trackage subsequent to any such
wrack, disabiiity or Deraliment, shall be deamead 10 be Sole Employees andior Sole
Property of the party whose Equipment was wreched, disabled or derailed. However, such
Ernployees or Equipment, while en roude from performing such clearing of wracks, disabled
Equipment or Derallments or repalring or renewing the Joint Trackage 1o perform another
type of service, shall not be deemed to be performing senvice incident o the instant wrack,
disability or Deraiiment,

5.

L]

{8

{0

Alincation.

Each party shall bear all costs of Loss andior Damage 1o its Sole Employees
or its Sole Praperty, or property in its care, custody ur control or its invilees
without regard to which party was at fault.

L.oss andlor Damage 1o third parties (le., any parson or entity other than a
party hereto, a Sole Employee of elther party, a Joint Employee or an invitse
ot either party} or their property, o Joint Emplovees or thelr property or to
Joirt Property shall be borng by the parties hereto as follows:

(1} the Loss andfor Damage is altribuiable 10 the acts or omissions of only
one parly hersto, that party shall bear and pay sl of such Loss and/or
Damage.

(13 if such Loss snddfor Damage is stiributable 10 the acts or omissions of
raore than one party hersto, such Loss and/or Damage shall be boms and
nald by those parties in asccordance with a comparative negigence stardard,
wheraeby each such party shall bear and pay a portion of the Loss andfor
Dramage equst o the degree of causative faull or percantage of responsibiiity
for the Loss and/or Damage atiributable 1o that party without regard to laws
miting recovery if one party is mors than fifty percent (80%) at fault.

(i) Loss andior Damage o thind partiss or Joint Employees ooourring in such
a way that it cannot be determined how such Loss and/or Damage came
about shall be apportioned squally between the perties, provided that,
without limilgtion, User shall not bear or incur any liabilily for claims, suits,
demands, udgments, losses or damagss resulting from emvironmental
contamination of or hazardous material on or relegsed from the Joint
Trackage, except contamingtion or a release of hazardous materials from
User's own Equipment or caused by or ariging from the actions or omissions
of User or User's Employees, and then only in accordance with the other
provisions hereof.
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The parties ayree that the characterization herein of certain Employess g8
*Sole Employvees” or "Joint Employees” is only for the purpose of allocating
Loss and/or Damage suffered by those Employees. Exvapt as specified in
subsection {(a) of this Section 5.5 {which provides for the allocation of certain |
Loss and/or Damage between the parties without regard o fault), ne party
shall be lable for the scis or omissions {(negligent or otherwise} of any other
party's Emploves.

56 OWNER AND USER EXPRESSLY INTEND THAT WHERE ONE PARTY 1B
TG INDEMNIFY THE OTHER PURBUANT TG THE TERMS OF THIS AGREEMENT,
BSUCH INDEMNITY SHALL INCLUDE (1) INDEMNITY FOR THE NEGLIGENCE OR
ALLEGED NEGLIGENCE, WHETHER ACTIVE QR PASBIVE, OF THE INDEMNIFIED
PARTY WHERE THAT MEGLIGENCE I8 A CAUSE OF THE LOS8S OR DAMAGE; {2}
INDEMNITY FOR STRICT LIABILITY OF THE INDEMNIFIED PARTY RESULTING FROM
AVIOLATION OR ALLEGED VIOLATION OF ANY FEDERAL, STATE OR LOCAL LAW
OR REGULATION BY THE INDEMNIFIED PARTY, INCLUDING BUT NOT LIMITED TO
THE FEDERAL EMPLOYERS LIABILITY ACT {"FELA™), THE SAFETY APPLIANCE ACT,
THE BOILER INSPECTION ACT, THE DUCUPATIONAL SAFETY AND HEALTH ACT
{"OBHAY, THE REBQURCE CONSERVATION AND RECOVERY ACT ("RCRA"), THE
COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION, AND LIABILITY
ACT ("CERCLAM, THE CLEAN WATER ACT {"CWA", THE Ol POLLUTION ALT
{"QPAT, AND ANY SIMILAR STATE STATUTE IMPOSING OR IMPLEMENTING SIMILAR
STANDARDS; AND {3} INDEMNITY FOR ACTS CR ALLEGED ACTES COF GROSS
NEGLIGENCE OF THE INDEMNIFIED PARTY, QR OTHER CONDUCT ON THE PART
OF THE INDEMNIFIED PARTY FOR WHICH PUNITIVE DAMAGES MIGHT BE SOUGHT.

5.7 Wobsithstanding any provision 1o the confrary in this Agreement, Hability and
indemnity for Loss and/or Damage to doint Employees shall be governsd by the terms of
Section 1 of that cerain letler agraement between Owner and User, dated January 24,
2003 (the "Letter Agreement”) for so long as the Lelter Agreement remains in affect,
Accordingly, for purposes of the application of Ssction 1 of the Leller Agresment, this
Agreement shall be deemed o be an agresmeant dentified in Exbibit A of the Letter
Agresmsnt.

Section 8. ARBITRATION

8.1 i atany tims g quastion or controversy shall arise betwesn the partiss harglo
in connection with the Agreamernt upon which the parties cannot agree, such guestion or
controversy shalt be submitted 1o and setlled by arbitration.  Unless other procedurss gre
agraed fo by the parties, ambitration between the parties pursuant o this Section 6 shall be
governed by the rules and procedures set forth in this Section 8. The parties acknowladge
that other procedures have been agreed to for resolution of dispules concerming
compliance with the BNEF-UP/EPR Digpatching Protocols {attached hereto as Aftachment
1) which procedures are st forth in Paragraph 13 thereof.
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&2 H the parties 1o the dispute ars able o agres upon 2 single compsatent and
disinterested arbitrator within twanty (20) days after wiitten nolice by one party of its desire
foy arbitration to the cther party, then the question or controversy shall be submitied to and
setiied by that single arbitrator, Ctherwise, any party (the notifying party} may notify the
oiher party (the noliced parly) in wiiting of s reguest for grbitration and nominating one
arbitrator,  Within twenly (20) days after receipt of said notice, the noliced party shadl
appoint an arbilrator and nolify the notifying party in wiiting of such appointment. Should
the noticed party fall within twanly (20) days after receipt of such nolice o name iis
arbitrator, said arbitrator may be appointed by the Chisf Judge {or soting Chisf Judge) of
the United Stgtes District Court for the District of Columbia upon application by elther party
after ten (10} days’ wrilten notice {0 the other party. The two arbitrators so chosen shall
select ong additional arbitrator to complete the board, if the arbitrators so chosen fail {o
agres upon an additional arbitrator, the same shall, upon application of a patly, be
appointed by said judgs in the manner heretofore staled.

£.2  Upon selection of the arbifrator(s), said arbitrator(s) shall, with reasonable
difigence, determing the questions as disdlosed in said notice of arbitration, shall give both
partizs reasonable notice of the tims and place (of which the arbitrator(s) shall be the
judge) of hearing evidence and argument, may take such svidence as the arbitrator{s) shall
desm reasonable or as either party may submit with witnesses required to be sworn, and
hear arguments of counsel or others, If an arbitrator declines or falls b act, the party {or
parties i the case of a single arbitrator) by whom the arbitrstor was chosen or said judgs
shall appoint another to act in the arbiirglior's place,

6.4 After considering all svidencs, festimony and arguments, said single
arbitrator or the majority of ssid board of arbiirators shall prompily state such decision or
award and the reasoning for such decision or award iy writing which shall be final, binding,
and conclusive on sit parties o the arbitration when delhvered o them. The award
rendered by the arbitrator{s) may be entered as a judgment in any court having jurisdiction
therenf and enforced as betwesn the parties without further evidentiary procesding, the

same as entered by the court at the cordlusion of g judicisl procesding in which no appasl
was taken. Uptl the arbitrator{s) shall issue the first decision or award upon any question
submitted for arbitration, performance under the Agreement shall continue In the manner
and form sexisting prior 1o the rise of such question. After delivery of said first decision ar
award, sach party shall forthwith comply with said first decision or award mmez:ésmaéy after
recaiving #.

8.5 Each party fo the arbitration shall pay all compsensation, costs, and expensas
of the arbitrator sappointad In s behalf and all fses and expenses of &8 own withesses,
exhibits, and counsel. The compensation, cost, and sxpenses of the single arbitrator or
the additiongl arbitrator in the board of arbitrators shall be paid In squal shares by gl
parties to the arbifration.



6.6 The parties may obtain discovery and offer evidence in accordance with the
Federal Rules of Civll Provedurs Rules 28 - 37, and Federal Rules of Evidencse, as sagh
may be amended from time (o time.

8.7 interest computed snnually, at a rate equal v the Prime Rats plus two (23
pereentage points, shall be applied to any and ail arbitrator's awards requiring the payment
of money and shall be caloulated from thirty (30) days following the date of the applicable
arbifration decigion. The term "Prime Rate” shall mean the minimum commercial lending
rate charged by banks o their most credit-worthy customers for shori-tenmn loans, as
published daily in the Wall Street Jdournal.

Section 7. CGOVERNMENTAL APPROVAL and ABANDONMENT

7.4 Dwner and User shall, 8t their respective cost and expense, initiats by
appropriate application or petition and thersgfier diligently prosecute procsedings for the
orocurement of all necessary consent, approval ar authority from any govemmental agency
for the sanction of the Agresment and the operations 1 be carriad on or conducied by
Userthereurdder.  User and Owner agres o cooperate fully to procure all such necessary
consent, approval or guthority. ,

7.2 inthe event Dwner shall bg involuntarily dispossessed, including by threst
of condemnation by competent public authority, of the right to operate upon and maintain
any portion of s Joint Trackage and Owner falls or deniines 1o replace said Joint
Trackags, Owner shall have no obligation harsunder to provids tracks in replacement of
such Joint Trackags for User's use, and User shall have and shall make no clgim of any
kind, legal or otherwise, against Dwner for fafiure 1o provide such Joint Trackage for User's
Use, :

7.3 To the extent that Owner may lawlully do 20, Qwner reserves 1o liself the
aexclusive right, exercisable at any time during the life of the Agresment without
soncurrence of User, 1o electfo abandon all or any part of the Joint Trackage by giving aix
{8} rmunths’ prior written notice o User of it infention so o do ("Notice of Abandonmaent®).

Dwner shall, concurrently with its Notice of Abandonmaent, ¥ legally able to do sg,
give to User the option to purchase the part or parts of the Joint Trackage thersof o be
abandoned, at the Net Liguidstion Value thereof, on the date of said notice.  "Net
Liquidation Value” shall mean fair market value of land and salvage vglue of track
components less the estimated cost of removal. Ussr shall have three (3) months from the
date of receipt of Owners notice 1o exercise iis uption and shall svidence the exercise of
its option by giving owner writlen notice thererd. Thereafter User shall immediately make
appropriate application o secure all necessary govemmental authority for such ransaction.
Within thirty (30} days following the effective date of afl requisite governmental approval
of the ransaction, User shall pay {o ownser the amount of money required 10 purchase gaid
Joint Trackage 1o be abandoned at the aforesaid Net Liguidation Value, Upon the receipt
of payment of such sum the Agreement shall terminate as o the part of the Joint Trackage
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so purchased by User. Contemnporansously with such payment, by instrumsnt or
instrument, Owner shall convey and assign by good and sulficlent guit claim deed or
derds, bills of sale or othey Instruments, all of Qwner's right, title, interest, and equity, in
and to the Joint Trackage so purchased, Owner agrees that # shall promptly tske sl
necessary action o oblain from the trustees of iis mortgagss all releases or satisfactions
covering the same and shall deliver o User such instruments,

if User fails 1o exarcise the oplion berein granted within the time and in the manner
above spegified, Owner may forthwith proosed free of all obligation © User {0, make
appropriate application to securs aff necessary governmental authordty for such
abandonment. User agrees that at such time it will concurrently make application for all
necessary govermnmental guthority for abandonment of it right to operate over the Joint
Trackage, The Agresment shall rminate as o the section of Joint Trackage so
abandoned upon the sffective date of such approval by governmental suthority,

7.4 COwrmr and User egch shall be responsible for and shall bear abor clgims, and
gmployes protection payable o, s own respective employees {and emplovess of s
reapective afflisted companies) including any amounts that sither CGwner or User may be
required o pay 1o iis own respective emplovees pursuant (o labor protective conditions
imposed by the 3TB.

Section 8. CATABTROPHIC EXPENSE

Catastrophic expense 1o the Joint Trackage, such as, but not limited to, that grising from
flood, sgrthuuske or acts of God, elo., In excess of One Hundred Thousand Dollars
{3100,000} for esch occurrence shall be billed in addilion o the GTM Rales and
apporiioned on the basis of the parties’ GTMs operated over the Joint Trackage for the
welve {12} month period ending immadiately prior o the first day of the month of
DCCUTTENGE.

Section 9. TERM

4.1 Subiect to and conditionad upon receipt of any necessary governmental
approvals or consents of third parligs, the terms of this Agresment shall remain in effect
for & period of ninely-ning (89) years from the Execution Date of this Agreement {Team).

User shall have the right to lermingle the Agreement upon twelve (12) months’ prior notice
to Owner. Ligbilities cregled under this Agreement, i i becomes affective and is later
wrminsted, shall survive such tgrmination.

§.2 Upon mrminalion of the Agreement, or any partial tarmination, as the
applicable case may be, however the same may occur, User shall be released from any
and all manner of obligations and shall be deemed fo have Torever relinquished,
abandoned, surrenderad and renounced any and &l right possessed by User o operate
over that part of the Joint Trackage to which such termination applied, and as to such part,
User shall forever release and discharge Dwner of and from any and all mannsy of
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obligations, claims, demands, causes of action, or suits which User might have, or which
might subsequently scorue to User growing out of or in any manngr connected with, directly
or indirecdly, the contrgctual obligations of Owner under the Agreement, in all avenis
provided, however, the aforesald relinquishment, abandonment, surrender, renunciation,
refegse and dischargs by User shall not in any case affact any of the rights and obligations
of sither Owner or User which may have accrued, or liablliies accrued or otherwise, which
may have arfsen prior fo such lermingtion or partial termination.  Upon any termination,
Dwner shall remove from ODwner's right of way any connsaling track, and any exclusive
faciity of User, at Usar's expense with salvage to be deliverad 1o and retained by User,
Upon any partial termination of the Agreement, however the same may ocour, the terms
and conditions herzof shall continue and remain in full force and effect for the balance of
the Joint Trackage,

Section 10, ASSIGNMENT

Except as provided in Secton 3.5 and in the sentence immediataly following, the
Agresmert and any rights granted harsundear may not be assigned in whole or in part by
Owner or Uger without the prior wittien consent of the other. The Agreement may be
assigned by Owner or User without the prior written consent of the other only (1) a5 g result
of & merger, corporate reorganization, consolidation, change of control or sale of
substantiaily all of s assets, or (i) to an affiliste of the assigning party where the term
"affiliate” means a corporation, parinership or other entity controlled, controlling or under
common control with the assigning party. In the evant of an authorized assignment, the
Agreement and the aperating rights hereunder shall be binding upon the succassors and
assigns of the parliss.

Section 11, REFAULT

11.1 Motwithstanding the provisions of Bection 3 of these Ganeral Conditions,
gither party hereto claiming default of any of the provisions of the Agreement (including
thess General Conditions) shall furnish notics and written demand {0 the other party for
perforrmance of comphiance with the covenant or condition of the Agreement claimed 1o be
i default, which notice shall specify wherein and in what respect such default is daimed
o exist and shall specily the particular Section or Sectipns of the Agresment under which
such claim of defaull is made.

11.2 i the defgul shall continue Tor an addiional period of thinty (30) days after
receipt of such written notice and demand, and such defaull has not been rermadied within
said thirty (30} day period, or reasonable steps have not been nor continue 1o be tgken o
resnedy a fallure or default which cannot reasonably be remediad within said thiry (30) day
perod, and such defaull relates to the provisions and terms of the Agreement, elther party
shall resort o binding arbitration provided that the arbitrator shall not have the authority to
amand, modify or terminate the Agresmant.
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11.3 Failure of g party 1o claim a default shall nod conetitute a wabver of such
default. Either party hereto entitied o daim defaull may wale any such defaull, but no
action by such party in walving such default shall extend to or be taken 1o effect any
subsaguent defaults or impair the rights of sither party hersto resulting therefrom.

Baction 12. QTHER CONSIDERATIONS

12.1 The Agrsement and gach and every provision hereof is for the exclusive
benefit of the parties herato and not for the baneflt of any third party. Nothing hersin
contained shall be taken as cregling or increasing any right in any third parson to recover
by way of damages or otherwise against any of the parties hereto.

12.2 I any covenant or provision of the Agreement nol material o the right of User

t use the Joint Trackage shall be sdjudged void, such adjudication shall not affect the

validity, obligation or performance of any other covenant or provision which is in kealf valid.

Mo cordroversy conceming any covenant or provision shall delay the performancs of any

other covenant or provision,  Should any covenant or provision of the Agreement be

adjudged void, the parties shal make such other arrangements as will effect the purpuses
and intent of the Agreament.

12.3 In the svent thers shall be any condlict between the provisions of these
General Conditions and the Agreement, the provisiong of the Agreement shall pravall,
gxoapt that the definition of Joint Trackage sat forth In Bection 1.7 of these General
Conditions shall prevail.

124 Al section headings are inserted for convenience ondy and shall not gffect
ary construction or interpretation of the Agreement,

12.5 Hefarence to any agency or other organization shall include any suncessor
agancy or organization, and reference to any ndex or methodology {s.g., RCAFL, URCS,
st} if such index or methodology caases 1o exist or is no longer available, shall include
any substantially similar index or methodology sslscted by the parties or, if the parties fail
to agres on such, one determined by binding arbitration under Section § of these Gensral
Conditions,

END OF EXHIBIT "B”
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